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7:1E-9.1 Disclosure of confidential information to other public agencies

(@  The Department may disclose confidentia information to any other State agency or to a
Federd agency if:

1.  The Department receives awritten request for disclosure of the information from aduly
authorized officer or employee of the requesting agency;

2. The Department natifies the other agency of any pending confidentidity claim concerning
the requested information, or of any confidentidity determination regarding the requested information;

3. Theother agency has furnished to the Department a written opinion from the agency's
chief legd officer or counsel gtating that under applicable law the agency has the authority to compd the
person who submitted the information to the Department (or alowed the Department to obtain such
information) to disclose such information to the requesting agency;

4.  The other agency has adopted regulations or operates under statutory authority thet will
alow it to preserve confidentia information from unauthorized disclosure, and agreesin
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writing to refrain from disclosure and to safeguard the information in accordance with the
requirements of N.JA.C. 7:1E-10.1 and 10.2, unless:

I. The reguesting agency has statutory authority both to compel production of the
information and to discloseit; or

i. The clamant has consented to disclosure of the information by the requesting
agency; and

5. Therequesting agency agrees not to disclose the information further unless:

I. The reguesting agency has statutory authority both to compel production of the
information and to make the proposed disclosure; or

i. The clamant has consented to disclosure of the information by the requesting
agency.

7:1E-9.2 Disclosure of confidential infor mation to contractors

(&  The Depatment may disclose confidentid information to a contractor, if it complies with the
procedure established under (b) below, and if:

1.  The Depatment determinesthat such disclosure is necessary in order for the contractor
to perform the work required by the contract;

2. Thecontract provides that the contractor and the contractor's employees shdl usethe
confidentia information only for the purpose of performing the duties required by the contract, shdl refrain
from disclosing the confidentia information to anyone other than the Department, shall store dl records
containing the confidentid information in locked cabinets in secure rooms, and shal return to the
Department al originas and dl copies of the information (and any abstracts or extracts therefrom, or any
records containing any of the confidentia information) when the confidentid information is no longer
necessary to enable the contractor to perform obligations under the contract, or at any time upon the
request of the Department; and

3. If the claimant so requests, the contractor contracts with the claimant to refrain from
further disclosure of the confidentia information.

(b) Beforedisclosng confidentia information to a contractor under (&) above, the Department shall
notify the damant of the proposed disclosure in writing, delivered by certified mail, return receipt
requested, at least 14 days before making the disclosure. The notice shdl state the information to be
provided, the identity of the contractor, and the scheduled date of disclosure. If, a least three working
days before the scheduled date of disclosure, the claimant ddivers to the Department information sufficient
to establish that the proposed disclosure would be likely to cause substantiad damage either to the
clamant's competitive pogition or to nationd security, the Department shdll refrain from making the
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disclosure.
7:1E-9.3 Disclosureto alleviate an imminent and substantial danger

(@  If the Department finds that disclosure of confidentiad information would serveto dleviate an
imminent and substantial danger to public hedlth, safety or the environment, the Department may, in its
discretion, take one or more of the following actions.

1. Reduce the time allotted for providing substantiation pursuant to N.JA.C. 7:1E-8.4, and
notify the claimant of such reduction;

2. Advance the date on which the Department may disclose information which the
Department has determined is not confidentia information, pursuant to N.JA.C. 7:1E-8.5(a), and notify
the clamant of such advance; or

3. Immediaey disclose the confidentia information to any person whoserolein dleviating
the danger to public hedlth and the environment makes such disclosure necessary. Any disclosure pursuant
to this paragraph shall be limited to information necessary to enable the person to whom it is disclosed to
carry out the activitiesin dleviating the danger. Any disclosure made pursuant to this paragraph shal not
be deemed awaiver of a confidentiaity claim and shal not be grounds for any determination that
information is no longer confidentia information.

7:1E-9.4 Noticeto claimants of disclosure of confidential information

(@  Promptly after the Department discloses confidentia information pursuant to N.JA.C. 7:1E-
9.1, 9.2 or 9.3, the Department shall notify any claimant from whom the Department has obtained
confidentid information of the disclosure. Such notice shdl be in writing, and shdl contain the following
information:

1. The date on which disclosure was made;

2. Thename of the agency or other person to which the Department disclosed the
confidentid information; and

3. A deription of the confidentid information disclosed.
7:1E-9.5 Disclosure by consent

(@  The Depatment may disclose confidentia information in accordance with the written consent
of the daimant.

(b) A clamant's consent to a particular disclosure shal not operate as awaiver of a confidentidity
clam with regard to further disclosures, unless the authorized disclosure is of such nature that the disclosed
information is no longer confidentia information.
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7:1E-9.6 Incorporation of confidential information into cumulations of data

Nothing in this chapter shdl be congtrued as prohibiting the incorporation of confidentia information
into cumulations of data subject to disclosure as public records, provided that after consultation with the
clamant, the Department has determined that such disclosure is not in aform that would foreseeably alow
persons, not otherwise having knowledge of such confidentia information, to deduce from it the confidentia
information or the identity of the person who supplied it to the Department.

7:1E-9.7 Disclosure of confidential information in rulemaking, per mitting, and enfor cement
proceedings

(&  Notwithstanding any other provision of this subchapter, the Department may disclose
confidentid information in rulemaking, permitting and enforcement proceedings.

(b) Thefollowing procedures shal gpply to the disclosure of confidentia information by the
Department in rulemaking, permitting and enforcement proceedings.

1.  TheDepatment may disclose confidentia information in an adjudicatory hearing, subject
to the protection from making the information available to the public which the adminigrative law judge may
impose under the Uniform Adminigtrative Procedure Rules, N.JA.C. 1:1 including without limitation
N.JA.C. 1:1-14.1.

2. The Department may disclose confidentid informetion in any enforcement, permitting, or
rulemaking proceeding which does not involve an adjudicatory hearing, pursuant to the following
procedure:

I. The Department shdl inform the daimant that the Department is considering using
the information in connection with the proceeding and shall afford the claimant a reasonable period for
comment;

i. The daimant shal submit comments to the Department within the time dl otted
pursuant to (b)2i above, concerning the proposed uses of confidentia information, including comments
which may support a determination that the confidentia information is not relevant to the proceeding, or
that the disclosure of the confidentia information in the proceeding is not necessary to serve the public
interest;

ii.  The Depatment may disclose the confidentid information in the proceeding if,
upon consderation of comments submitted pursuant to (b)2ii above, the Department determines that the
information is relevant to the subject of the proceeding, that the use of the information in the proceeding will
sarve the public interest, and that it materialy impairs such service of the public interest to limit the use of
the information to a manner which preserves its confidentidity; and

iv.  The Department shall gve the affected person at least five days notice prior to
using the information in the proceeding in a manner which may result in the information being made available
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to the public.
7:1E-9.8 Hearing before disclosure of information for which a confidentiality claim has been
made

(@ A damant may request an adjudicatory hearing to contest disclosure of any informeation for
which a confidentidity claim has been made, & any time before disclosure. The request shdl bein
accordance with the requirements of N.JA.C. 7:1E-6.4(b), and shall be ddivered to the Department at the
following address:

Department of Environmental Protection

Office of Legd Affairs

Attention - Adjudicatory Hearing Requests -
DPCC Confidentiaity

401 East State Street

P.O. Box 402

Trenton, New Jersey 08625-0402

(b)  The Department may deny arequest for an adjudicatory hearing under (a) aboveif:
1.  Thecdamant falsto provide dl information required under N.JA.C. 7:1E-6.4(b);

2. The Department receives the request after disclosure of the assertedly confidential
information occurs,

3.  The Department has been ordered to disclose the information by a court of competent
jurisdiction, or by any other person or entity with the power and authority to compe disclosure; or

4.  The Depatment determines that disclosure is necessary to dleviate an imminent danger
to the environment or to public hedlth or safety, as provided in N.JA.C. 7:1E-9.3.

(¢  All adjudicatory hearings shdl be conducted in accordance with the Administrative Procedure
Act, N.JSA. 52:14B-1 et s2g., and the Uniform Adminigtrative Procedure Rules, N.JA.C. 1:1.

(d)  Atthe adjudicatory hearing, the respondent shal have the burden of showing that the proposed
disclosure is not in accordance with thisN.JA.C. 7:1E.

(¢ Pending the completion of the adjudicatory hearing, the Department will refrain from disclosing
the assertedly confidentid information, unless:

1.  The Department has been ordered to disclose the information by a court of competent
jurisdiction, or by any other person or entity with the power and authority to compe disclosure; or

2. The Department determines that disclosure is necessary to aleviate an imminent danger
to the environment or to public hedlth or safety.
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